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gation and the wider outlook. This fact must be brought home 
to every practicing lawyer and to every law student. It is 
believed, moreover, that this can be done most effectively, not by 
publishing an additional review to be devoted exclusively to the 
broader lines of legal thought and development, but, by sending 
forth a well-balanced periodical that participates in all lines of 
legal research, publishing the results of careful investigation in 
all branches of legal theory and legal practice. To this end the 
Journal is dedicated; and it is hoped that the present volume 
may have some modest degree of success in attaining it. 

The Law School. — The Journal records with satisfaction 
the addition of four new professors to the Law School Faculty. 
One of the four, Professor Edmund M. Morgan, formerly 
of the University of Minnesota faculty, has not yet assumed 
his duties here, having been given leave of absence to perform 
war service. He has received a commission as Judge Advocate, 
with the rank of Major, in the Officers Reserve Corps and has 
been detailed for service in Washington. On account of Pro- 
fessor Morgan's absence the course in Court Practice which he 
was to inaugurate will not be given this year. 

The three other new professors have taken up their work at 
Yale. Professor Ernest G. Lorenzen, also called from the 
University of Minnesota, is to give courses in Sales, Damages, 
Roman Law and Modern Developments, and the Comparative 
Conflict of Laws. 

Professor Henry W. Dunn, formerly Dean of the University 
of Iowa Law School, is to give courses in Property I, Property 
III and Office Practice. 

Professor Edwin M. Borchard, formerly Law Librarian of 
Congress and an Assistant Solicitor of the Department of State, 
is to give courses in Property II, Administrative Law and Inter- 
national Law. He also has charge of the Law Library. 

Professor Wurts is to be away during the coming year on a 
sabbatical leave of absence. 

The registration of students this year is almost exactly fifty 
per cent, of last year's enrollment. 



THE RIGHT OF ALIEN ENEMIES TO SUE IN OUR COURTS 

The question of the right of "alien enemies" to sue in muni- 
cipal courts, which has frequently, since the outbreak of the war, 
been presented to the English courts, has recently come up for 
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decision in this country. Posselt v. D'Espard (1917, N. J. Ch.) 
100 Atl. 893.* Much of the confusion in which the general ques- 
tion has been left by the courts in England and in this country 
is due to the loose way in which the term "alien enemy" has 
been used. The connotation of the term varies with the circum- 
stances to which it is applied. With reference to naturalization, 
it signifies a person having the nationality of an enemy country. 1 
With reference to suits for the recovery of property or money 
damages, it signifies, in the present state of Anglo-American law, 
a person resident in the territory of the enemy country or adher- 
ing to the enemy. This is made apparent by the purpose of the 
rule, inaccurately expressed, that "alien enemies cannot sue in 
the courts." 

The rigorous disabilities imposed upon all aliens by the early 
English law extended to their suits in court. 2 The privileges 
conferred upon alien merchants in general ameliorated the harsh- 
ness of the law, and the alien friend, as distinguished from the 
alien enemy (subject of an enemy state), was allowed to maintain 
personal actions. That this right to sue was extended as an 
incident to the right to trade is shown by Coke's commentary on 
Littleton : 

"For an alien may trade and traffique, buy and sell, and 
therefore of necessity he must be of ability to have per- 
sonall actions; but he cannot maintaine either real or 
mixt actions." 3 

When we recall that, with the development of international 
law, England adopted the rule that trading with the "enemy" 
was prohibited during war,* and the further rule that "enemy" 
character for purposes of trade is determined not by nationality 
but by "trade domicil" or (in the case of individuals) by volun- 
tary residence in the enemy country, 5 the reason for the rule 

* For complete statement of the facts see page 128, infra. 
"■In re Cimonian (191S, Ont. S. C), 23 Dora. L. R. 363. 

* 1 Pollock & Maitland, History of English Law, 461. 

* Co. Litt. (1st Am. ed.), 129 b. 

* 2 Halleck, Int. Law (4th ed.) , 143 et seq. Trotter, The Law of Contract 
during War (London, 1914), Pt. I, sec 9; British Trading with the Enemy 
Act, 1914, 4 and 5 Geo. 5, ch. 87, and Proclamation No. 2, Sept. 9, 1914. 
and Amendment October 8, 1914- U. S. Trading with the Enemy Act of 
Oct 6, 1917, sec. 3 (a). Horlock v. Beal [1916] 1 A. C. 486. 

'The Pizarro (1817, U. S.), 2 Wheat. 227, 246; McConnell v. Hector 
(1802, Eng. C. P.), 3 B. & P. 113; Janson v. Brief ontein Cons. Mines 
[1902] A. C. 484, 505. Ingle v. Mannheim Ins. Co. [191S] 1 K. B. 227. 
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prohibiting "alien enemies" from suing becomes clearer. The 
right to sue is in aid of the right to trade, and the prohibitions 
are, in the main, parallel. The prohibition to trade with any 
person, firm or corporation resident or doing business in the 
enemy territory is founded on the principle of public policy 
"which forbids the doing of any act which will be or may be to 
the advantage of the enemy state by increasing its capacity for 
prolonging hostilities in adding to the credit, money or goods or 
other resources available to individuals in the enemy state." 8 

As a corollary to the above rules, it would seem that there 
should be no prohibition against suit where there is no pro- 
hibition to trade, or where the alien is permitted to continue to 
reside unmolested. And so, indeed, has the law developed. The 
state's power of expulsion of subjects of the enemy state has 
not been frequently exercised in modern times, 7 and in England 
and the United States, the modern practice, confirmed by treaty, 8 
has been to permit peaceable subjects of the enemy to remain, 
either with express or implied license; a practice which has 
introduced into the law an exception to the usual procedural 
disability of the "alien enemy" in favor of those permitted to 
remain sub protectione domini regis. 9 

An examination, in the light of these principles, of the leading 
cases in which "alien enemies" were non-suited as plaintiffs, 
discloses that in many of them the alien enemy was a non- 
resident "alien enemy," generally resident in the enemy state. 10 
These are "alien enemies," strictly speaking. In others, the 



2 Westlake, Int. Law, 140; 2 Oppenheim, Int. Law, sec. 88, 90; Laurent 
(Gt. Brit.) v. United States, Feb. 8, 1853, Moore's Arb., 2671. Japan has 
also adhered to this criterion of enemy character, but not the countries of 
continental Europe, which, with minor exceptions in Holland and Spain, 
adhere to the test of nationality. 3 Fiore, sec. 1432 et seq.; 4 Calvo, sec. 
1932 et seq.; Bonfils, sec. 1343 et seq. 

'Lord Reading in Porter v. Freudenberg (C. A.) [1915] 1 K. B. 857, 868. 
See also Dicey, Conflict of Laws (2d ed.) 737- 

7 Borchard, Diplomatic Protection of Citizens Abroad, 61 et seq. 

8 E. g. Article 23 of Treaty between the United States and Prussia, July 
11, 1799, renewed May 1, 1828, 2 Malloy's Treaties, 1494, giving the respec- 
tive subjects of either state in case of outbreak of war nine months to 
remove their property, collect their debts, and settle their affairs. 

* 1 Bac. Abr. (ed. 1813) 139, where it is said that the right to sue is 
consequential on the right to protection. 

10 Brandon v. Nesbitt (1794, K. B.) 6 T. R. 23; Le Bret v. Papillon 
(1804, K. B.) 4 East. 502; Daubigny v. Davallon (1795, Ex.) 2 Anstruther 
462; O'Mealey v. Wilson (1808, N. P.) 1 Campb. 482 (a British subject 
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decision passed off on technical points of pleading. 11 The most 
important cases involve the right of a resident subject of the 
enemy state to sue, and in this matter the modern rule dates from 
Wells v. Williams (1698), 12 for in this case the first exception 
to the disability of the alien enemy plaintiff was introduced. 
Chief Justice Treby there held that an alien enemy living in 
England by the King's license and under his protection may sue. 
Subsequent English cases, while showing some differences of 
opinion as to the party on whom rested the burden of proof of 
"license" by the King 18 have, nevertheless, held with practical 
uniformity that a resident alien, subject of an enemy state, who 
could show that he was present with the express or implied 
license of the King could sue. 14 Such a license has been im- 
plied, in the cases which have arisen since the beginning of the 
war, in the system of alien registration created by the Orders 
in Council under the Aliens Restriction Act, 1914," and has 
been considered as strengthened rather than weakened by intern- 
ment of the "alien enemy." 16 



resident in enemy territory) ; In re Wilson (191S) L- J- K. B., 1893; Porter 
v. Freudenberg (C. A.) [1915] 1 K. B. 857. Bonneau v. Dinsmore (1862, 
N. Y. Sup. Ct) 23 How. Pr. 397 ; Sanderson v. Morgan (1868) 39 N. Y. 
231 ; Seymour v. Bailey (1872) 66 111. 288; Jackson v. Decker (1814, N. Y. 
Sup. Ct.) 11 Johns, 418; Lucsycki v. Spanish River Pulp Mills (191S. Ont. 
Sup. Ct.) 25 Dom. L. R. 198. 

a Derrier v. Arnaud (1695, K. B.) 4 Mod. 405; Sylvester's Case (1702, 
K. B.) 7 Mod. 150; Casseres v. Bell (i799, K. B.) 8 T. R. 166; Society 
etc. v. Wheeler (1814, U. S. C. C, N. H.) 2 Gall. 105 ; Hutchinson v. Brock 
(1814) 11 Mass. 119; Levine v. Taylor (1815) 12 Mass. 8. 

1J 1 Ld. Raym. 282. 

"Compare Casseres v. Bell (1799, K. B.) 8 T. R 166 with Boulton v. 
Dobree (1808, N. P.) 2 Camp. 163; Alciator v. Smith (1812, N. P.) 3 
Camp. 245. 

" See Boulton v. Dobree, supra; Alciator v. Smith, supra; and Alcinous 
v. Nigreu (1854, Q. B.) 4 E. & B. 217, where there was a failure to show 
that the plaintiff was residing in the Kingdom with "the license, safe-con- 
duct, or permission" of the King. See also the recent Ontario case of 
Bassi v. Sullivan (1914, Ont. Sup. Ct.) 18 Dom. L. R. 452. 

"Princess Thurn and Taxis v. Moffit [1915L 1 Ch. 58; Porter v. Freuden- 
berg (C. A.) [1915] 1 K. B. 857. Hall, Int. Law (6th ed.) 388. Proclama- 
tions in Canada, similar to those of England, have been held to remove the 
procedural disability from alien enemies permitted to remain in residence. 
Topay v. Crow's Nest Co. (1914, B. C. Sup. Ct.) 18 Dom. L. R. 784; 
Viola v. MacKenzie, Mann & Co. (1915, Que. K B.) 24 Dom. L. R. 208. 
Pescovitch v. Western Can. Flour Co. (1914. Man. K. B.) 18 Dom. L. R. 
786. 

"Schaffenius v. Goldberg [1916] 1 K. B. 284. 

8 
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In the United States, Chief Justice, afterwards Chancellor, 
Kent, in the leading case of Clarke v. Morey, 11 extended the 
doctrine of Wells v. Williams to the conclusion that an alien 
enemy who comes and resides here, even without a safe conduct 
or license, is entitled to sue until ordered away by the President ; 
and this, too, although the party is not known by the Government 
to have his residence in the United States. License is implied 
from his being suffered to remain. This would seem to be the 
rule most consistent with enlightened practice. 

The English "Trading with the Enemy" proclamation of 
September 9, 1914 (sec. 3), expressly, and the recently enacted 
United States "Trading with the Enemy" Act of October 6, 
1917 (sec. 2), by implication, exclude from the definition "alien 
enemy" a person not resident or carrying on business within the 
territory of the enemy country. 

Inasmuch as, in law, the declaration of war makes enemies 
of all the respective subjects of the belligerents, Vice Chancellor 
Lane's attempt in the principal case to translate into a legal 
distinction the political distinction made by the President between 
the German Government and the German people cannot be sup- 
ported. It is submitted that the German stockholders, as alien 
enemies resident in the enemy state, should have been non-suited. 

The question as to whether the national character of the 

American corporation is affected by the majority German stock 

ownership is discussed in the Comment following. 

E. M. B. 



IS AN AMERICAN CORPORATION SUBSTANTIALLY OWNED BY GERMAN 
STOCKHOLDERS AN ALIEN ENEMY? 

This complex problem was recently submitted to an American 
court in the case of Frits Schultz Jr. Co. v. Raimes & Co. (1917, 
N. Y. Sup. Ct.) 166 N. Y. Supp. 567. There is thus raised, at a 
very early stage of our participation in the Great War, the ques- 
tion adjudicated in England in the celebrated Daimler case 
(infra). 

There are no internationally accepted rules in existence with 
respect to the nationality and domicil of corporate bodies. Both 
concepts, nationality and domicil, can be applied to corporations 

17 (1813, N. Y.) 10 Johns 69. 



